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ARGUMENT -. - - 


I. The Court's refusal to instruct the jury 
that! violation of District of Columbia 
Code'§ 33-402 was a lesser included offense 
was prejudicial and reversible error . . . 


(a) |Appellant was legally entitled to 
an instruction that D.C. Code 
'§ 33-402 was a lesser included 
OLfENSE.) 6: eS ee 
The trial judge's reliance upon 


‘Hutcherson v. United States was 
misplaced. i -s =. « « « « © # 


The Court's failure to instruct the jury 
at greater length on the defendant's 
theory of the case was prejudicial and 
reversible error. . .« .« 2. +2 «*#© « - 
(a) 'There was sufficient evidence to 
‘warrant an instruction on identity 
(b) The cursory instruction given did 
‘not adequately explain the defense 
‘theory of the case to the jury - . « -« 


The marking, in the presence of the jury, 

of statements produced under the Jencks 

Act as government exhibits was prejudicial 
and reversible error. . . + + +« « «+ « 


The instruction to the jury to disregard 
defense counsel's attempt to impeach a 

witness for showing bias as "improper 
questioning" was prejudicial and reversible 
error. ed eA Yew Udy teil tehogten pee oeyt es oie ote tae 


CONCLUSION 
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QUESTIONS PRESENTED 


1. In a trial upon indictment for violation of the 
federal narcotics laws, is the refusal of the Court to instruct 
the jury that violation of D.C. Code §33-402 is a lesser 
included offense reversible error? 

2. Where defendant's theory of the case, in a federal 
narcotics prosecution, is based upon mistaken identity, is it 
reversible error for the Court to give the jury only a cursory 
instruction upon this theory? 


3. Is it reversible error for the prosecutor, in the 


presence of the jury, to have statements produced under the 


Jencks Act marked as Government exhibits? 


4. Is it reversible error for the Court, after a proper 
but unsuccessful attempt to impeach a witness by showing bias, 
to instruct the jury to disregard this effort as "improper 


questioning?". 


IN THE | 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
| 


CARL S. KELLY, Appellant 


| 
vs. 
| 


| 
UNITED STATES OF AMERICA, Appellee 


| 
Appeal From The United States District 
Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant was indicted and convicted in the United States 
District Court for the District of Columbia of the offense of 
facilitating the concealment and sale of a narcotic drug in 
violation of 21 U.S.C. § 174. On June 17, 1965, the District 
Court ordered that the appellant be authorized to proceed on 
appeal without prepayment of costs. This Court has jurisdiction 


upon appeal to review the judgment of the District Court under 


28 U.S.C. § 1291. 


STATEMENT OF CASE 
On February 23, 1965, appellant was charged in a two- 
count indictment with purchasing, selling, dispensing and 


distributing narcotics not in or from the original stamped 


package, in violation of 26 U.S.C. § 4704 (ay, and facilitating 


the concealment and sale of a narcotic drug in violation of 
21 U.S.C. § 174. 

On February 26, 1965, appellant appeared without counsel 
and entered a plea of Not Guilty to these charges. 

Appellant was tried before Judge William B. Jones and a 
jury on Mey 6-7, 1965, and was found not guilty of count one, 
charging violation of 26 U.S.C. § 4704 (a), and guilty of count 
two, charging violation of 21 U.S.C. § 174. 

On June 11, 1966, appellant was committed to the custody 
of the Attorney General for imprisonment for a period of five 
vears. 

The Government presented four witnesses at trial: Joseph 
W. Summerville, Carl W. Brooks, Rufus Moore, and John A. Steele. 
Joseph W. Summerville, a Detective assigned to the Narcotic 
Squad of the Metropolitan Police Department, testified that he 
saw appellant ‘standing in the company of several others in the 
2100 block of Georgia Ave., N.W., on November 10, 1964 (Tr.8-10). 


He further testified that he, along with Rufus Moore, was a 


passenger in an automobile driven by Officer Brooks, that Brooks 


pulled up in front of the group and that as the officers got 
out the appellant ran into a door of a bakery) and out the 

garage door of the same bakery, dropping his Leather coat as 

he came out the second door (Tr. 10). He testified he retrieved 
the coat and discovered two small envelopes containing gelatin 
capules of white powder in the left coat pocket (Tr. 11), and 


that he delivered an envelope containing the ¢apsules to Dr. 
| 


John A. Steele. | 
| 
i 


Defense counsel began his cross-examination of Detective 
Summerville by laying a foundation for Jencks/Act statements 
(Tx. 20-22). After a report was produced by the witness, the 


prosecutor interrupted cross-examination to have it marked as 
| 
Government's Exhibit No. 5, for identification (Tr. 23). 

Carl W. Brooks, also an officer attached|/to the Metropolitan 


Police Department's Narcotics Squad, testified that he saw 


Detective Summerville recover the coat after appellant dropped 

it (Tr. 34-35), and that he himself cbueeeal a hat which was 

also dropped by the appellant (Tr. 35). 
Rufus Moore, another officer assigned to the Narcotics 

Squad of the Metropolitan Police gave testimony merely cumulative 

to that offered by Officer Brooks and Summerville. Upon cross-— 

examination, however, he produced a report pursuant to the 


Jencks Act (Tr. 55). Once again, the prosecutor had this 


report marked as Government's Exhibit No. 6, for identification. 


(Tr. 55-56). During cross-examination of Officer Moore, 

defense counsel propounded several questions designed to impeach 
the officer's testimony by showing bias. Each of these questions 
relating to prior expressions of hostility toward the appellant 
was answered negatively by the witness (Tr. 64). Although no 
objection was made at the time, the prosecutor approached the 
bench after the defense rested, and demanded to know the "basis" 
for these questions (Tr. 116). The trial judge then offered 
defense counsel the choice of either proving the hostile 
statements were made, or having the jury told to disregard his 
questioning (Tr. 116). Since the only means available to show 
this would require that appellant waive his privilege against 


self-incrimination, the latter alternative was chosen and the 


jury was instructed to disregard the questioning as "improper" 


(Tr. 117-118). 

After John A. Steele testified that he performed a chemical 
analysis of the capsules taken from the coat pocket, and found 
them to contain 5.8 per cent heroin hydrochloride (Tr. 75), the 
government rested its case. The Court then recessed for the day. 

On the second day of trial, the Defense presented four 
witnesses, all close relatives of the appellant, and all of 
whom testified they had never seen the appellant with the coat 


or hat seized by the officers. (Tr. 83-118). 


After rebuttal testimony by the police officers to contra- 


| 
dict some of the statements made by defense witness Elsie 
Leftwich (Tr. 118-126), appellant's motion for judgment of 


acquittal was renewed and denied (Tr. 126), and defense counsel 


submitted written requests for instructions. | 
Among the requests submitted by defense counsel was a 
| 


three paragraph instruction on the defense theory of the case, 

| 
mistaken identity. (Defendant's Instruction No. 1). (Tr. 126-c¢) 
Only the first paragraph of this request, stating that identity 


of the defendant is an element of every crime jand the burden is 

on the government to show that the defendant a the one who 

committed the crime, was granted. (Tr. 126-p, 126-M, 135). 
Additionally, defense counsel requested an instruction that 


Sections 33-402 and 33-416 of the D.C. Code were lesser 


included offenses (Tr. 126-A). 
hs 
| 


| 
The trial judge, relying upon the decision of this Court 


in Hutcherson v. United States, 120 U. S. App, D.C. 274, 345 


F.2d 964 (1965), (Tr. 126-B,C, 126-0,P) denied this request 


(Tr. 126-P). 


After closing arguments, the District Court instructed the 
jury (Tr. 127-141), and, upon deliberation, the jury returned 
a verdict of not guilty of count one, charging violation of 26 
| 


U.S.C. § 4704 (a), and guilty of count two, charging a violation 


of 21 U.S.C. § 174. 


| 
On May 12, 1965, appellant filed with the District Court 


a motion for a new trial, and on May 27, 1965, a supplemental 
motion for judgment of acquittal, N.O.V. Three grounds were 
asserted: (1), Refusal of the Court to instruct the jury on 
the lesser included offense; (2) Multiple prosecution for the 
same offense; (3) Inconsistency of the verdict. After arguments 
of counsel, these motions were denied by the Judge on June 11, 
1965. 


On the same day, appellant was sentenced by Judge Jones 


to imprisonment for five years, the mandatory minimum for a 


first offender under 21 U.S.C. § 174. 
On June 17, 1965, appellant was authorized to proceed 


on appeal without prepayment of costs, and this appeal was noted. 


STATUTES INVOLVED 


D.C. Code § 33-402 (a): It shall be unlawful 
for any person to manufacture, possess,| have 
under his control, sell, prescribe, administer, 
dispense, or compound any narcotic drug, except 
as authorized in this chapter. 
| 

| 
21 U.S.C. §174: Whoever fraudulently or knowingly 
imports or brings any narcotic drug into the 
United States or any territory under its control 
or jurisdiction, contrary to law, or receives, 
conceals, buys, sells, or in any manner facili- 
tates the transportation, concealment, jor sale 
of any such narcotic drug after being imported 
or brought in, knowing the same to have been 
imported or brought into the United States contrary 
to law, or conspires to commit any of such acts 
in violation of the laws of the United |States, 
shall be imprisoned not less than five jor more than 
twenty years and, in addition, may be fined not 
more than $20,000. For a second or subsequent 
offense (as determined under section 7237 (c) of 
the Internal Revenue Code of 1954) the offender 
shall be imprisoned not less than ten or more than 
forty years and, in addition, may be fined not more 
than $20,000. 


Whenever on trial for a violation of this 
section the defendant is shown to have'ior to have 
had possession of the narcotic drug, such possess- 
ion shall be deemed sufficient evidence to auth- 
orize conviction unless the defendant explains 
the possession to the satisfaction of the jury. 

26 U.S.C. §4704 (a): General véguirenent - It 
shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs | except in 
the original stamped package or from the original 
stamped package; and the absen ce of appropriate 
taxpaid stamps from narcotic drugs shall be prima 
facie evidence of a violation of this $ubsection 
by the person in whose possession the s 

found. 


Rule 31 (c) Federal Rules of Criminal Procedure: 
The’ defendant may be found guilty of an 

offense necessarily included in the offense 
charged or of an attempt to commit either the 
offense charge or an offense necessarily 
included therein if the attempt is an offense. 


Rule 51. Federal Rules of Criminal Procedure: 
Exceptions to rulings or orders of the Court 
are unnecessary and for all purposes for which 
an exception has heretofore been necessary 

it is sufficient that a party, at the time 
the ruling or order of the court is made or 
sought, makes known to the court the action 
which he desires the court to take or his 
objection to the action of the court and the 
grounds therefor, but if a party has no 
opportunity to object to a reuling or order, 
the absence of an objection does not there- 
after prejudice him. 


Rule 52 (b) Federal Rules of Criminal 
Procedure: 

Plain errors or defects affecting substantial 
rights may be noticed although they were not 
brought to the attention of the court. 


STATEMENT OF POINTS 


The Court's refusal to instruct the jury that violation 
of District of Columbia Code §33-402 was a lesser included 
| 


offense was prejudicial and reversible error. 


The Court's failure to instruct the jury at greater 
length on the defendant's theory of the case was pre- 
judicial and reversible error. 


The marking, in the presence of the jury, of statements 


produced under the Jencks Act as government exhibits 


was prejudicial and reversible error. 
| 
The instruction to the jury to disregard defense counsel's 


attempt to impeach a witness by showing [pias as “improper 


questioning" was prejudicial and reversible error. 


SUMMARY OF ARGUMENT 


1. Although possession is not an element of violations 
of the federal narcotics laws, it is the usual method of 
proving such offenses, and was the means used to obtain 
appellant's conviction. Possession of narcotics, however, is 
itself an offense under D. C. Code §33-402. Where the govern- 
ment proves possession of narcotics, the jury should have the 
alternative of choosing not to apply the statutory presumptions 
of the federal narcotics laws, but to convict the defendant of 
a lesser offense which is necessarily included, as provided 
by Rule 31 (c) of the Federal Rules of Criminal Procedure. The 
failure of the Court to instruct the jury as to this alternative 
was reversible error. 

2. Where the theory of defense is mistaken identity, 
especially in inarcotics cases, the jury should be instructed 
at some length as to how it should evaluate this defense. 
Appellant requested a detailed instruction on this point, but 
only a cursory charge that the government bore the burden of 
proof on identity was given. The failure of the Court to 
instruct the jury at greater length on the defendant's theory 
of the case was reversible error. 


3. The purpose of the Jencks Act, requiring production 


of prior statements made by government witnesses after they 


have testified, is to allow their use by defense counsel to 
show prior inconsistencies. This purpose is frustrated, and 
the opposite effect of bolstering the testimory of government 
witnesses is achieved, where the jury is made aware that prior 


statements are being turned over to defense counsel. The 


| 
marking, in the presence of the jury, of statements produced 


| 
under the Jencks Act as government exhibits was reversible 


error. | 

4. In the use of cross-examination to impeach a witness 

by showing bias, counsel must be given wide latitude. There 
| 


is no requirement that an evidentiary "foundation" be laid 


before or after engaging in such cross-examination, although 


it would be ethically questionable to ask impeaching questions 
| 


with no factual basis. Where such a factual basis existed, 


the instruction to the jury to disregard defense counsel's 
| 


attempt to impeach a witness by showing bias as "improper 


questioning" was reversible error. 


ARGUMENT 


Zz 


THE COURT'S REFUSAL TO INSTRUCT THE JURY THAT VIOLATION OF 
DISTRICT OF COLUMBIA CODE § 33-402 WAS A LESSER INCLUDED OFFENSE 
WAS PREJUDICIAL AND REVERSIBLE ERROR. 


At the time requests for instructions were submitted to 
the trial court, defense counsel requested: 


An instruction on the lesser included 
offense, under 33-402, D.C. Code, making 
it unlawful for any person to manufacture, 
possess, have under his control, sell, 
prescribe, administer, dispense or com- 
pound any narcotic drug except as auth- 
orized in this chapter...(Tr. 126-A). 


This request was denied on the basis of the holding in Hutcherson 


v. United States, 120 U. S. App. D.C. 274, 345 F.2d 964 (1965), 


that the U. S. Attorney “can proceed under the United States 
Code or the District of Columbia Code." (Tr. 126-B). Despite 
the further objection of defense counsel that ‘the jury should 
have the opportunity to decide upon a lesser included offense," 
(Tr. 126-0), this request was denied (Tr. 126-P). No instruction 
was given in the Judge's charge (Tr. 127-141) as to any lesser 
included offense. 

(a) Appellant was legally entitled to an instruction that 


D.C. Code § 33-402 was a lesser included offense. 


Rule 31 (cc) of the Federal Rules of Criminal Procedure 


provides: 


The defendant may be found guilty of an offense 

necessarily included in the offense charged, or 

an attempt to commit either the offense charged, 

or an offense necessarily included therein if 

the attempt is an offense. 
| 

Where the offense charged necessarily includes ja lesser offense, 


and there is some evidence from which the jury,could find the 
| 


defendant guilty of the lesser offense, the defendant is 


entitled as a matter of right to an instruction to the jury to 
| 


that effect, and failure to give such an instruction is rever- 
! 


sible error. Young v. United States, 114 U. S, App. D.C. 42, 
| 


309 F.2d 662 (1962); Larson v. United States, 296 F.2d 80 (10th 


eie, 196%). | 

That a violation of D. C. Code § 33-402 (a) may be nece- 
ssarily included in a violation of 26 U.S.C. § 4704 (a) and/or 
21 U.S.C. § 174 is readily apparent from a brief examination of 
these statutes. D.C. Code §33-402 (a) peayiaes 


It shall be unlawful for any person to manufacture, 
possess, have under his control, sell, prescribe, 
administer, dispense, or compound any narcotic 
drug, except as authorized in this chapter. 
| 
Thus, mere possession of narcotics can subject one to the 


| 
penalties for violation of this act. On the other hand, the 


| 
Harrison Anti-Narcotic Act, 26 U.S.C. § 4704 (a), provides: 
It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic alge 
except in the original stamped package. | 
| 


Although possession is not strictly an element of this 


offense, it is the normal method of proving a violation of this 
| 


section. Indeed, the statute itself provides that: 


the absence of appropriate tax-paid stamps 
from the narcotic drugs shall be prima facie 
evidence of a violation of this subsection by 
the person in whose possession the same may be 
found. 


Similarly, the Narcotic Drugs Import & Export Act, 21 U.S.C. 
§ 174, subjects to a minimum five year prison sentence: 


Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States 
or any territory...contrary to law, or receives, 
conceals, buys, sells, or in any manner facili- 
tates the transportation, concealment, or sale of 
any such narcotic drug...knowing the same to have 
been imported...contrary to law. 


Although possession is itself not an element of this crime, 


once again the statute provides: 


Whenever ‘on trial for a violation of this sub- 
section the defendant is shown to have or to 
have had possession of the narcotic drug, such 
possession shall be deemed sufficient evidence 
to authorize conviction unless the defendant 
explains the possession to the satisfaction of 
the jury. 


The presence of these statutory presumptions in 26 U.S.C. § 4704 


(a), and in 21 U.S.C. § 74, thus render possession the operative 


fact upon which conviction may be predicated. In this respect, 
these offenses may be regarded as"functionally equivalent" to 
D.C. Code § 33-402. Lloyd v. United States, 119 U. S. App. D.c. 
373, 377, 343 F.2d 242 (1964) (Bazelon Ch. J. dissenting). 


Hutcherson v. United States, 120 U. S. App. D.c. 274, 279 n. 4, 


345 F.2d, 964 (1965) (Burger J. concurring). 
The test generally applied to determine if! a lesser offense 
is "necessarily included" in the greater offense is that 


enunciated by the Ninth Circuit Court of Appeals in_Giles v. 
| 

United States, 144 F.2d 860, 861 (1944): 

To be necessarily included in the greater 

offense the lesser must be such that it 

impossible to commit the greater without 

having committed the lesser. 


Application of this general definition to the situation 


at bar shows that all elements of a "necessarily included 
| 


offense" are readily met.Where a violation of 26 U.S.C. § 4704 


(a) or of 21 U.S.C. § 74 is made out by a showing of possession 
of unstamped narcotics, no additional proof is required to 
establish a violation of D.C. Code §33-402. There could be 


a violation of § 33-402. without a violation of! 26 U.S.C. § 4704 
| 


| 

(a). Possession of narcotics in the original stamped package 
| 
| 


could conceivably be a violation of the former, but not of the 


latter. By the same token, there may be a violation of § 33-402 


without a violation of 21 U.S.C. § 74 as would be the case where 
| 


; ‘ . ; | : 
one was found in possession of narcotics which were not imported 


contrary to law, or having no knowledge the nar¢otics were 


illegally imported. But, where the government seeks to make use 


of the statutory presumptions, it is impossible|to have a 


violation of either 26 U.S.C. § 4704 (a) or 21 U.S.C. § 74, 
without there also being a violation of D.C. Code § 33-402. 
The "functional equivalence" of the greater and the lesser 


offense does not, however, bring this situation within the rule 


enunciated in Berra v. United States, 351 U. S. 131 (1956). In 


that case, the defendant was charged with wilfully attempting 
to evade federal income taxes, a felony punishable by up to 
five years imprisonment under 26 U.S.C. § 145 (b). His request 
that the jury be instructed that a verdict could be returned of 
guilty of the lesser crime of a violation of 26 U.S.C. § 3616 
(a), making it a misdemeanor to file with the collector “any 
false or fraudulent...return," was denied by the trial judge. 
In affirming the conviction, the Court noted (351 U. S. at 134): 

it is apparent that the facts necessary to prove 

that petitioner “wilfully" attempted to evade 

taxes by filing a false return (§ 145 (b)) were 

identical with those required to prove that he 

delivered a false return with "intent" to evade 

taxes (§ 3616 (a)). In this instance §§ 145 

(b) and 3616 (a) covered precisely the same ground 

Since the issues to be submitted to the jury were the same 
under either offense, the Court reasoned submission of both 
offenses to the jury would give the jury "the right to determine 
the punishment to be imposed after the determination of guilt." 
This rule has no application to the situation where the 


greater offense includes elements which the lesser offense does 


not. As stated by one Court which has grappled with this 


problem; 


It is implicit in Berra, that if the félony 
offense included something in addition to the 
misdemeanor offense, the defendant would have 
been entitled to a requested charge or the lesser 
included offense. 
United States v. McCue, 160 F. Supp. 595, 601 (D. Conn. 1958). 
| 
Here, both of the "greater" offenses do include elements which 
| 
the "lesser" offense does not. It is an essential element 


of a violation of 26 U.S.C. § 4704 (a) that the narcotics not 
be in the original stamped package, United States v. Johnson, 


| 
235 F.2d 159 (7th Cir.) cert. den. 352 U. S. 1006 (1956) and 
| 


| 
the knowledge that the narcotics were unlawfully imported into 


the United States is an essential element of an offense under 
| 


| 
21 U.S.C. § 74. Davis v. United States, 347 F.2d 378 (9th Cir. 


1965): United States v. Montana, 306 F.2d 412|(2d Cir.) cert. den. 
| 


371 U. S. 935 (1962). Although conviction of both the "greater" 
and the "lesser" offenses could be predicated upon possession 


alone, the jury would not be compelled to convict a defendant 
of the greater offense merely on the basis of | the presumption 
arising from possession; the presumption is rebuttable, and even 


if not rebutted, it only permits conviction, it does not compel 
it. United States v. Evans, 312 F.2d 556 (2d'Cir. 1963); United 


States v. Pugliese, 346 F.2d 861 (2d Cir. 1965). No better 


illustration of this principle could be found!than the instant 


case. Although the government relied upon the statutory 


presumption arising from possession to obtain a conviction of 


violations of both 26 U.S.C. § 4704 (a) and 21 U.S.C. § 174, 


the jury chose to ignore the presumption and acquit the defend- 
ant on the count charging violation of 26 U.S.C. § 4704 (a), 
while at the same time applying the presumption to convict the 
appellant on the count charging violation of 21 U.S.C. § 174, 
In refusing to instruct the jury that mere possession is a 
lesser included offense, however, the trial judge denied to the 
jury the alternative of ignoring the presumption altogether, 
while still finding the defendant guilty of possession under 
D.C. Code § 33-402. The facts to be proven should not be 
confused with the mode of proving them. To say that D.C. Code 
§ 33-402 is not a lesser included offense of 26 U.S.C. § 4704 
(a) or of 21 U.S.C. § 174 because convictions of all of these 
offenses can be obtained on a mere showing of possession of 
narcotics would be to confuse the role of possession in these 
offenses: possession is an element of the offense of § 33-402; 
it is merely one method of proving completely independent elem- 
ents of offenses under 26 U.S.C. § 4704 (a) and 21 U.S.C. § 74. 
McDade v. United States, 206 F.2d 296 (6th Cir.) cert. den. 346 
U. S. 889 (1953). The facts to be proven differ for each 
offense, although the jury can, if it so chooses, convict of all 
three of these offenses on the same proof. 


The fact that the lesser offense is a violation of the 


District of Columbia Code, while the greater dffenses violate 
the United States Code should not negate the right to an 
instruction in the case. Both statutes were qnacted by the 
same legislative body, the U. S. Congress; both are enforced 
by the same law enforcement agency (note that the appellant was 
arrested for a U.S.C. violation by officers of the Metropolitan 


Police Department of the District of Columbia) 


prosecuted by the United States Attorney, and both are within 
| 


| 
the jurisdiction of the United States District Court for the 
District of Columbia. 


(b) The trial judge's reliance upon Hutcherson v. United 


States, 120 U. S. App. D.C. 274, 345 F.2d 964 (1965), was 


misplaced. 


Hutcherson rejected the contention that due process was 


denied by indictment under federal statutes rather than the 


D.C. Code. The Court there held that "a defendant has no 
constitutional right to elect which of two applicable statutes 
shall be the basis of his indictment and prosécution. That 
| 
choice is to be made by the United States Attorney." 120 U.S. 
App. D.C. at 277. Appellant is not contesting the validity of 
his indictment. The right to instruction on a lesser included 
offense is based upon the role of the jury | evaluating the 
i 


evidence. This right to an instruction appliés whether or not 


the government agrees to it, United States v. (McCue, 160 F. 


ee 


Supp. 595, 602 (D. Conn. 1958), and irrespective of ihow strong 
the evidence of the greater offense appears to the Court. 
Stevenson v. United States, 162 U. S. 313 (1896); Kinard v. 
United States, 68 App. D.C. 250, 96 F.2d 522 (1938). 

The evaluation of the evidence, and the choice of whether 
or not to apply the statutory presumptions of the federal 
narcotics laws, are roles within the exclusive province of the 
jury. As stated by this Court in Young v. United States, 114 
U. S. App. D.c. 42, 43, 309 F.2d 662, 663, (1962),in reversing 
for refusal of the trial judge to instruct that simple assault 
was a lesser included offense of assault with intent to rob: 

But without the critical instruction, they would 

not be afforded the choice which was exclusively 

a jury choice. The ruling denying the lesser 
included offense instruction necessarily in- 

volved an appraisal of that evidence and West's 
credibility by the District Judge but the trier 
cannot withdraw that appraisal from the jury. 

Thus, the right to a lesser included offense charge is based 


upon the role of the jury as exclusive trier of fact; it is 


totally unrelated to the institution of proceedings by the 


United States Attorney as discussed in Hutcherson. 


Ii 


THE COURT'S FAILURE TO INSTRUCT THE JURY AT GREATER LENGTH ON 
THE DEFENDANT'S THEORY OF THE CASE WAS PREJUDICIAL AND REVERSIBLE 
ERROR. | 


Prior to closing arguments, defense counsel submitted a 


written request to instruct the jury regarding his theory of 


the case, as follows (Tr. 126-A): | 


You are instructed that the identity selutie defen- 
dant as the person who committed the crime is an 
element of every crime. As such, the burden is on 
the Government to prove beyond a reasonable doubt 
not only that the crimes alleged were committed, 
but also that the defendant was the one/who 
committed them. 


In weighing the testimony of a witness as to 
identity, the possibility of human error or mistake 
and the probable likeness or similarity! of objects 
or persons are elements that you should! consider. 
You must be satisfied beyond a reasonable doubt as 
to the accuracy of the witness' identification of 
the defendant. 


In this regard, you are instructed that) it is not 
necessary for the defendant to prove that another 
person may have committed the crime, nor is the 
burden on the defendant to prove his innocence. 
If facts and circumstances have been introduced 
into evidence which raise a reasonable doubt as 
to whether the defendant was the person, who 
committed the crimes described by the witnesses, 
then you shoulé find the defendant NOT GUILTY OF 
ALL THE OFFENSES WITH WHICH HE IS CHARG ED. 


The trial judge told defense counsel only the first paragraph 
would be given, since the remainder would appear in his charge, 
| 
| 
"in substance" (Tr. 126-D). Later, in further| justification of 


| 
his ruling, the judge expressed agreement with) arguments of the 


prosecutor that mistaken identity was not in evidence, so the 
defense was not’ entitled to the requested instruction. (Tr. 126 
J to 126-N). In charging the jury, the trial judge read only 
the first paragraph of the requested instruction (Tr. 135). 
The treatment of this instruction was so cursory that defense 
counsel was not even aware it had been given. When asked for 
his objections to the charge, the following conversation took 
place at the bench (Tr. 141): 

{Defense Counsel]: Your Honor, I had thought 

you were going to make reference to the identity 

instruction. 

[The Court]: I thought I did. 

[Prosecutor]: Yes, I have it down. 

(The Court]: Yes, I read that. 

[Defense Counsel]: You did? 

[Prosecutor]: You read it, I made a note. 

[Defense Counsel]: I am sorry. 

(a) There was sufficient evidence to warrant an instruction 

on _ identity. 


The argument of the prosecutor that "there is nothing in 


the evidence here that the defendant alleges mistaken identity" 


(Tr. 126-3) ignored the major thrust of the defense case. All 
four defense witnesses testified that they had never seen the 
appellant dressed in the coat seized by the police officers, at 


least creating an inference "that whoever it was at the scene 


of the crime could not have been the defendant because he 


didn't own a coat like that." (Tr. 126-M). Defense counsel 
also devoted the bulk of his ecsde erendnatien ee the police 
officers to emphasizing weaknesses in their Sadevebicaeten of 
the defendant. (Tr. 25-29, 40-46, 60-64). | 
As this Court declared in Tatum v. United ‘states, 88 U.S. 
App. D.C. 386, 391, 190 F.2d 612, 617 (1951)," ‘in criminal cases 


the defendant is entitled to have presented instuctions re- 


lating to a theory of defense for which there is any foundation 


in the evidence, even though the evidence may be weak, 


insufficient, inconsistent, or of doubtful credibility." 


(b) The cursory instruction given did not_ adequately 


explain the defense theory of the case to the jury. 
In Mcaffee v. United states, 70 U. S. App. D.C. 142, 153, 


105 F.2d 21 (1938), this Court established the 'general principle 
that: 


It is error not to give requested instructions 

if they correctly state the law and are jwarranted 
by the issues and the evidence, unless the sub- 
stance of the requests is correctly, substantially 
and fairly covered by the general charge of the 
court or by other instructions of either party 
given by the court. 


More particularly, in Levine v. United States, 104 U.S. 
| 
App. D.C. 281, 282, 261 F.2d 747, 748 (1958), this Court held 


| 
"it is reversible error for the court to refuse on request to 
| 


instruct also as to defendant's theory of the case. This rule.. 


applies as well to situations where special facts present an 
evidentiary theory which if believed defeats the factual theory 
of the prosecution..." See also Tatum v. United States, 88 U.S. 
App. D.C. 386, 391, 190 F.2d 612, 617 (1951). 

The instruction given here accomplished little more than 
the "boiler plate" instruction that each element of the offense 
must be proven beyond a reasonable doubt. The importance of 


a detailed instruction on identity in narcotics cases was 


recently spelled out by this Court in Salley v. United States, 


U. S. App. D.c. No. 19,287 (Nov. 24, 1965) at pp. 3-4; 


The widespread police practice of utilizing 
undercover agents and informers to infiltrate 
the narcotics underworld is effective and nec- 
essary. ‘But it creates added danger that the 
innocent may be convicted. The undercover agent 
often files for as many as 100 warrants after 
his tour of duty, which generally lasts for a 
number of months. During that time he meets 
many people, making buys from some and not from 
others. The possibility of error due to mistake 
and the fallibility of human memory is obvious. 
Often the only chance a defendant has to defend 
himself without accusing the officer of total 
fabrication is to raise in the jury's mind a 
reasonable doubt as to whether the defendant 
was, in fact, the seller. A requested instruction 
specifically bringing this defense of mistaken 
identity 'to the jury's attention in a narcotics 
case must be given. (Emphasis supplied). 


Although appellant recognizes that "the trial judge was not 
obligated to give the charge in exactly the words requested by 
defense counsel," Salley v. United States, supra at p. 4, the 


cursory instruction given here, of two short sentences in the 


midst of a fifteen page charge, (Tr. 127-141), did not 


sufficiently apprise the jury of the theory of| appellant's 
| 


defense. They were not informed of the elements to be considered 


in weighing the testimony of witnesses as to identity, nor were 


they instructed that it is not necessary for the defendant to 


prove that another person may have committed the crime. A 


general instruction as to "presumption of innocence, reasonable 
| 
doubt, burden of proof, circumstantial evidence, credibility of 


witnesses" (Tr. 126-3) would not fulfill the function of the 


second and third paragraphs of the requested instruction, as 


the trial judge seemed to assume. (Tr. 126-J, 126-N). The 
| 


jury should be told how these principles must be applied to the 


specific theory of the defense case. 


THE MARKING, IN THE PRESENCE OF THE JURY, OF STATEMENTS PRODUCED 
UNDER THE JENCKS ACT AS GOVERNMENT EXHIBITS WAS PREJUDICIAL AND 
REVERSIBLE ERROR. 


At the outset of his cross-examination of Detective 
Summerville, defense counsel laid a foundation for production 


of statements producible under the Jencks Act, 18 U.S.C. §3500 


(1958). (fr. 20-22). In the presence of the jury, the prose- 


cutor asked the witness to pick the statements out of a file, 
then handed them to defense counsel. (Tr. 22). After a brief 
pause, defense counsel resumed his cross-examination, but was 
immediately interrupted again by the prosecutor with the follow- 
ing collaguy: (Tr. 23-24): 

PROSECUTOR: If Your Honor please, may I have 

this piece of paper? That record is silent. Let 

us have it. I would like that marked as an exhibit 

so the record will not be silent. 


THE COURT: Very well. 


PROSECUTOR: May this be marked as Government's 
Exhibit No. 5 for identification? 


THE COURT: Government's Exhibit No. 5 for 
identification. 


(Thereupon, the notes 

of Officer Summerville 
were marked Government's 
Exhibit No. 5 for 
identification. 


DEFENSE COUNSEL: If Your Honor please, I would 
like to have that back. 


PROSECUTOR: I am giving it back. 


THE COURT: You can have it back. 
| 
PROSECUTOR: May the record, Your Honor, disclose 
that I am turning over to the defense counsel 


Government's Exhibit No. 5 for identification. 


| 
THE COURT: Just a moment, Mr. Caputy. (Let the 
witness see that. I want to ask hima question. 
| 


(Mr. Caputy handed the document to the witness) 
| 


THE COURT: Detective Summerville, you dre now 
being shown a piece of paper marked Government's 
Exhibit No. 5 for identification. Is that the note 
you made and just turned over to defense counsel? 


THE WITNESS: It is, Your Honor. 


THE COURT: Very well. Now, you may refer to it as 
Government's Exhibit No. 5 for identification. You 
may have it back now. | 

| 
DEFENSE COUNSEL: Thank you, Your Honor | 


| 
Once again, in cross-examining Officer Moore, defense 
counsel began by inquiring as to the existence of reports prod- 
ucible under the Jencks Act. (Tr. 54-55). The witness, in the 
presence of the jury, handed a two-page case report to the 
prosecutor, who had it marked as Government's Exhibit No. 6 for 
identification (Tr. 55), and after asking che eecuea to reflect 
he was doing so, handed it to defense counsel in the presence 
of the jury. 


Neither the report produced by Detective Summerville, nor 


that produced by Detective Moore, were ever used in subsequent 
eross-examination of these witnesses. Neither were offered in 
evidence (Tr. 76-77), nor would they have been admissable over 


objection if so offered. Johnson v. United States, U. S. App. 


D.C. No. 18,915 347 F.2d 803 (1965); Schoppel v. United States, 


270 F.2a@ 413 (4th Cir. 1959). 

The inevitable result of the prosecutor's conduct in 
handing these reports to the defense counsel in the presence of 
the jury, and calling for them to be marked as Government exhibits 
for identification, was to invite the jury's attention to their 
existence. The subsequent failure to use these reports for 
impeachment purposes undoubtedly created prejudice in the minds of 
the jury, since they could only infer that the reports were con- 
sistent with the testimony of the officers, and thus bolstered 
the credibility of their testimony. As this Court stated in 
Johnson v. United States, U. S. App. D.C. No. 18,915, 347 F.2d 
803, 805-06 (1965): 

It is a well known rule of evidence, applicable in 

criminal and civil cases alike, that prior consistent 

statements may not be used to support one's own 

unimpeached witness. The Jencks Act gives the def- 

endant the unqualified right to inspect prior state- 

ments of Government witnesses made to Government agents 

and relating to the subject matter of their testimony, 

but it does not abrogate this time-honored common law 

evidence rule. No one would seriously argue that the 


Government could formally introduce Jencks Act state- 
ments in support of its own unimpeached witness. 


Since the statements are so clearly iradmigosbie, for what 
conceivable purpose could they be marked as exhibits for 
identification? Appellant submits that the only purpose was 
to achieve by indirection that which could not he achieved by 
direction. "The Prosecutor, having obtained all the advantage 
he needed, never offered the [statements] in evaldence.* Smith 
v. United States, 103 U. S. App. D.c. 48, 65, asa F.2d 751 
(1958). 

The procedure followed here in producing thle Jencks 

| 

statements clearly frustrates the basic objectives of the Jencks 


| 
Act, and contravenes the mandate of this Court in Johnson v. 


United States, supra, 347 F.2d at 806: 
| 
| 
The actual handing over of the statements should 
take place with the jury absent or at least unaware. 
In this case, for example, the statements apparently 
were turned over to defense counsel in the presence 
of the jury and then a recess was called to permit 
counsel to study the statements. No reason) appears 
why the recess could not have been called first and 
the statements transferred after the jury had left. 
Thus, the risk of strengthening the government's 

case in moving for production of Jencks Act) state- 
ment is avoided. In this way full recognition is 
accorded the rights of the defendant under tthe Jencks 


decision as reaffirmed by Congress in the Jencks Act. 


Sufficient objection was made at trial to preserve this 


error on appeal in accordance with Rule 51, Federal Rules of 


| 
Criminal Procedure. When the statement of Detective Summerville 


was marked for identification, defense counsel stated: "If your 
| 


Honor please, I would like to have that back." (Tr. 23). This 
request was not complied with until the statement was resubmitted 
to the witness for identification. (Tr. 23-24). Should this 


Court not deem this objection sufficient to preserve the error, 


Appellant asks that it be noticed as "plain errors or defects 


affecting substantial rights" under Rule 52 (b), Federal Rules 


of Criminal Procedure. 


IV 
| 
THE INSTRUCTION TO THE JURY TO DISREGARD DEFENSE COUNSEL'S 


ATTEMPT TO IMPEACH A WITNESS BY SHOWING BIAS AS |"IMPROPER 
QUESTIONING" WAS PREJUDICIAL AND REVERSIBLE ERROR. 
| 
In cross-examining Officer Moore, defense counsel asked 
| 


several questions directed to possible bias of the officer 


against the defendant (Tr. 64): 
| 


Q. Would it be a fair statement to say that you 
didn't particularly like the defendant? 


No sir, that is not correct. 


Did you ever say to him you were going to get 
him or something? 


| 
| 
| 
No, sir. 
Did you ever say to him, "If I can't get you on 
this one thing I will get you on another." Did 
you ever make that statement? 


A. No, sir. | 
Although no objection was made to this line of questioning 


at the time, the prosecutor approached the bench at the conclu- 


sion of the defense case and demanded to know the "basis for 


these questions. (Tr. 116). After defense counsel explained 


chat his questioning was based upon conversations with the 


defendant, the Court stated "You had better bring some proof 


of it now, You were attacking his credibility. | You have to 
go forward, or this Court will tell this jury to| disregard that." 
| 


(Tr. 116). Although defense counsel explained that "the only 


way we could show it is by putting defendant on the stand," 


and that the defendant did not wish to testify, the Court 


addressed the jury as follows (Tr. 117-118): 


Ladies and gentlemen of the jury, at the time 
Officer Moore was on the stand and being cross- 
examined by [defense counsel], [defense counsel} 
asked a couple of questions - - "Didn't you say to 
the defendant, 'I am going to get you'?" and 
"didn't you say, ‘If I can't get you one way, I'll 
get you another'?" -- the second question, I think 
you will recall. The defendant is unable to bring 
forth any proof that such was said by Mr. Moore. 
You remember Mr. Moore denied it. You will dis- 
regard it entirely as improper questioning by Mr. 
Brenner, when he cannot bring proof to substantiate 
it. 


Appellant contends that this instruction to the jury was 
based upon an erroneous construction of the law of impeachment, 
and was highly prejudicial to the defendant. 

The bias of a witness can be shown either through cross- 
examination, or through extrinsic evidence. 3 Wigmore, Evidence 

§§ 943, 348 (3d Ed, 1940). In using the former vehicle, cross- 
examination, the United States Supreme Court has made it quite 
clear that the broadest possible scope of questioning should be 
allowed: 

Cross-examination of a witness is a matter of right. 

Its permissable purposes, among others, are that 

the witness may be identified with his community... 

and that facts may be brought out tending to dis- 

credit the witness by showing that his testimony 


in chief was untrue or biased. Counsel often cannot 
know in advance what pertinent facts may be elicited 


on cross-examination. For that reason it is necessarily 
exploratory; and the rule that the examiner must 
indicate the purpose of his inguiry does not, in general, 
apply. It is the essence of a fair trial that reason- 
able latitude be given the cross-examiner, leven though 
he is unable to state to the court what facts a reason- 
able cross-examination might develop. | 


ommitted.) 


i 
| 
Alford v. United States, 282 U. S. 687, 691-92 (1931) (Citations 
| 
| 
| 


It is generally accepted that bias of a witness can be 
shown by prior arguments or statements exhibiting hostility. 
See 3 Wigmore, Evidence §950 (3d. Ed. 1940). To exclude cross- 
examination as to such statements has frequently been held to 
be reversible error. See, e.g. Green v. State, }258 Ala. 471, 

os er in 
64 So. 2d 84 (1953): Fields v. State, 46 Fla, 84 35 So. 185 
(1903). Although some courts require that a foundation be laid 
| 
on cross-examination before bias can be shown by extrinsic 
evidence, see McCormick, Evidence §40 (1954), there is no auth- 
ority for the reverse process applied by the trial court here -- 


requiring a foundation of extrinsic evidence to support cross- 


| 

examination. 
| 
+ 


Appellant will concede that cross-examination as to events 
tending to show bias when the questioner has no jreason to believe 


there is a foundation of truth for the questioning is not only 


improper, but a violation of professional honor. 6 Wigmore, 


| 
Evidence §1808 (2) (3d Ed. 1940). But this should not be 


confused with a good faith effort based upon information 


received in attorney-client consultation. To require defense 


counsel to "bring forth proof" at the risk of having his prior 


conduct labeled "improper", especially where the only way in 
which such proof could be adduced would be for the defendant to 
waive his privilege against self-incrimination, is unwarranted 


by law. 


CONCLUSION 


| 
| 
| 
| 
| 
| 
WHEREFORE, appellant respectfully prays that the judgment 


| 
of conviction below be reversed and the case be} remanded for 


a new trial. 
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IN THE . 
UNITED STATES COURT. OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,514 


CARL S, KELLY, Appellant 
vs. 
UNITED STATES OF AMERICA, Appellee 


Appeal from a Judgment of the United | 
States District Court for the District 
of Columbia 


APPELLANT'S. PETITION FOR REHEARING EN BANC 
| 
Appellant petitions this Court for rehearing en banc of 
the judgment and decision in this case by the three-judge panel 
dated November 7, 1966, on the following grounds: 
‘ | 


I | 

As here at issue, appellant was indicted for facilitating 

the concealment and sale of narcotics in violation of Title 21, 
United States Code, Section 174. The Government's proof was 

that certain police officers of the Metropolitan Police Depart- 

ment in the District of Columbia observed appellant take off a 


black leather coat in which were found 200 capsules of heroin. 
Appellant's proof was that he did not own or possess such a coat 
and that therefore he was not the person whom the police 


officers observed. 


Appellant! requested that the trial judge instruct the jury 
that possession of narcotics, being a violation of Title 33, 
District of Columbia Code, Section 402, was a “lesser” offense 
"necessarily included" within the greater federal offense of 


facilitating the concealment or sale of narcotics. This request 


was denied on the basis of Hutcherson v. United States, 120 U.S. 


App. D.C. 274, 345 F.2d 964 (1965) (Tr. 126A-126C, 1260-126P). 

‘Upon conviction of facilitating the concealment and sale 
of narcotics, appellant was sentenced to the statutory minimum 
period of five years. He then took this appeal and alleged 
that the trial court's refusal to give the lesser-included 
offense instruction was reversible error. 

The decision of the three-judge panel affirmed appellant's 
conviction. 

The decision of the panel first quoted Rule 31(c) of the 
Federal Rules of Criminal Procedure that "The defendant may be 
found guilty of an offense necessartly included in the offense 
charged . , ." The panel interpreted Rule 31(c) in accordance 
with the test set forth in Crosby v, United States, 119 U,S. 
App. D.C, 244, 245, 339 F,2d 743, 744 (1964), that "for a lesser 
offense to be ‘necessarily included’ in the offense charged it 
"must be such that the greater offense cannot be committed with- 
out also committing the lesser.'" Applying this test, the 
panel found that "Here unlawful possession of narcotics is not 
an element of the offense charged", and ruled that "since a 
person may obviously be guilty of facilitating the sale of 


narcotics without ever possessing them, the Crosby test 


establishes that possession is not a lesser included offense," 
The panel then set forth appellant's position as follows: 


"While appellant presumably would concede that 
in general and in theory facilitation may be established 
without showing possession, he stresses that in actual 
practice and in his particular case possession is a 
necessary element of the prosecution's case on facili- 
tation. He underscores the significance of 21 U.S.C. 
g§ 174, which establishes a special evidentiary rule 
whereby conviction is made possible by a mere showing 
of unlawful possession. Appellant contends that the 
Government's proof was based in fact on a showing of 
unlawful possession, that while his possession did not 
necessarily establish facilitation of sale or conceal- 
ment, it was impossible in fact for appellant to have 
committed the federal offense without having committed 
the local possession offense, and that accordingly 
possession is a lesser included offense." 


Rejecting this contention, the panel viewed it as miscon- 
ceiving the nature and purpose of the lesser included offense 
doctrine, which was to aid the prosecution by preventing it 
from failing where some element of the crime charged was not 
made out (quoting People v, Mussenden, 308 N,Y. 558, 562, 127 


N,E.2d 551, 553 (1955), and citing United States v. Markis, 352 


| 
F.2d 860, 866 (2d Cir. 1965)). The panel then concluded that: 


“Although the doctrine may also be invoked by 
defendant, his right to invoke it does not extend 
beyond the right of the prosecutor, The right 

of the prosecutor is limited to the offense! of 
which defendant has been given notice by the 
indictment and the defendant is not subject) to 
conviction for other offenses because of the 
nature of the proof. What is controlling is the 
offense charged in the indictment, not the offense 
established by the trial proof, whether it is the 
prosecutor or defendant who is seeking extension 
from the offense charged to another offense|as 
- ‘necessarily included. '" 


=4= 


The key to the panel's decision is the statement that 
"What is controlling is the offense charged in the indictment, 
not the offense established by the trial proof". It is this 
holding applied to this case that appellant here petitions 


the entire Court to reverse on rehearing. 


II 
Appellant submits that the Government's proof at trial was 
in this case properly the source of his right to an instruction 
under Rule 3l(c) that the District of Columbia statute was a 


lesser offense "necessarily included" in the offense charged. 


While a defendant cannot, of course, be convicted of an 


offense of which he was not given fair notice by the indictment 
(and in such situations the indictment is controlling), 2 
criminal case nevertheless involves the two-step process by 
which the Government charges the defendant with having committed 
an offense and then produces evidence to convince a jury beyond 
a reasonable doubt that the defendant is guilty of that offense. 
In the present case, the indictment charged appellant generally 
in the terms of the statute with having facilitated the conceal- 
ment and sale of narcotics. The indictment did not charge 


appellant with any particular method of facilitation ner did it 


in any way indicate that the Government would rely on the 
statutory presumption based on proof of possession, but it was 
exactly with respect to this basis of the statutory presumption 
that appellant's right to the lesser-included offense instruc- 


tion arose. In light of this fact, the crucial circumstance 


governing appellant's rights under Rule 31(c¢) pak not what the 
i 


Government chose to say in the indictment, but | what the 
Government produced in the form of proof at trial. As stated 
in People v. Mussenden, 308 N.Y. 558, 127 N.B.2d 551 (1955), 
cited by the panel, "The rights of an accused may not be made 
to depend on the happenstance of draftsmanship." 


Appellant's right to the lesser-included offense instructi@m 
must therefore be particularly determined on the facts of the 
case presented by the Government's proof and not, as the panel 
held, by abstractly conceiving how appellant might otherwise 


have committed the offense charged. The word "necessarily" in 


Rule 31(c) does not inexorably command an a priori test, but must 
— Iwas 
here mean "necessarily" on the facts of the case, As the 
Government in this case implicitly conceded (Brief for Appellee, 
p. 15), this is the teaching of Sansone v, United States, 330 
U.S. 343 (1965), the most recent expression by the United States 
| 

Supreme Court on the lesser-included offense doctrine: 

", . . if on the facts of a given case there are 

disputed issues of Yact which would enable the 

jury rationally to find that, although all the 

elements of (the greater offense) have not been 

proved, all the elements of one or more lesser 

offenses have been, it is clear that the defen- 

dant is entitled to a lesser-included offénse 

charge as to such lesser offenses." (380 U.S, 

at 351) (Emphasis supplied) 

The above underscored language from the Sansone case must, 
contrary to the panel's decision, here be read jas meaning that 
“the facts of a given case" are relevant to whether the lesser 
offense is "necessarily included", as well as to whether the 
evidence is sufficient for the jury to find that the defendant 


committed the lesser offense. This reading of the Sansone case 


= 


The key to the panel's decision is the statement that 
"What is controlling is the offense charged in the indictment, 
not the offense established by the trial proof". It is this 
holding applied to this case that appellant here petitions 


the entire Court to reverse on rehearing. 


II 
Appellant submits that the Government's proof at trial was 
in this case properly the source of his right to an instruction 
under Rule 31(c)! that the District of Columbia statute was a 


lesser offense "necessarily included" in the offense charged. 


While a defendant cannot, of course, be convicted of an 


offense of which he was not given fair notice by the indictment 
(and in such situations the indictment is controlling), a 
criminal case nevertheless involves the two-step process by 
which the Government charges the defendant with having committed 
an offense and then produces evidence to convince a jury beyond 
a@ reasonable doubt that the defendant is guilty of that offense. 
In the present case, the indictment charged appellant generally 
in the terms of the statute with having facilitated the conceal-= 
ment and sale of narcotics. The indictment did not charge 


appellant with any particular method of facilitation nor did it 


in any way indicate that the Government would rely on the 
statutory presumption based on proof of possession, but it was 
exactly with respect to this basis of the statutory presumption 
that appellant's right to the lesser-included offense instruc- 


tion arose. In light of this fact, the crucial circumstance 


governing appellant's rights under Rule 31(c) was not what the 


Government chose to say in the indictment, but what the 
| 


Government produced in the form of proof at trial. As stated 


in People v. Mussenden, 308 N.Y. 558, 127 N.%.2d 551 (1955), 


cited by the panel, "The rights of an accused may not be made 


i 
" 


to depend on the happenstance of draftsmanship. 

Appellant's right to the lesser-included offense instructim 
must therefore be particularly determined on the facts of the 
case presented by the Government's proof and not, as the panel 
held, by abstractly conceiving how appellant might otherwise 

| 
have committed the offense charged. The word “necessarily” in 
Rule 31(c) does not inexorably command an a priori test, but must 
= 

here mean “necessarily" on the facts of the case, As the 
Government in this case implicitly conceded (Brief for Appellee, 
p. 15), this is the teaching of Sansone v, United States, 330 
U.S. 343 (1965), the most recent expression by ithe United States 
Supreme Court on the lesser-included offense Cost eaves 

", . . if on the facts of a given case there are 

disputed issues of Yact which would enable the 

jury rationally to find that, although all the 

elements of (the greater offense) have not) been 

proved, all the elements of one or more lesser 

offenses have been, it is clear that the defen- 

dant is entitled to a lesser-included offense 


charge as to such lesser offenses." (380 U.S 
at 351) (Emphasis supplied) 


| 
The above underscored language from the Sangone case must, 
—_—— 


contrary to the panel's decision, here be read 
“the facts of a given case" are relevant to whe 
offense is "necessarily included", as well as t 
evidence is sufficient for the jury to find tha 


committed the lesser offense. This reading of 


Re meaning that 
ther the lesser 
Pe whether the 

M4 the defendant 


the Sansone case 


is here essential for evenhanded application of Rule 3l(c) 

to prevent appellant's right to the lesser-included offense 
instruction from being undermined by the Government's choice 

of how specifically the indictment states the offense charged. 
This test is appropriate in this case since appellant had fair 
notice from the; terms of the statute that the Government might 
prove the lesser-included offense of possession as a basis for 
proving the greater offense of facilitation and that the 
Government might invoke Rule 3l(c) to request a lesser-included 
offense instruction in its own behalf,Cf. Joyner v, United States 
116 U.S. App. D.C. 76, 320 F.2d 798 (1963); Simpson v. United 
States, 195 F.2d 721, 723 (9th Cir, 1952); Larson v, United 
States, 296 F,2d €0 (10th Cir, 1961), 

As the panel seems to acknowledge, if this test is applied 
in this case so|that the nature of the Government's proof at 
trial be considered, appellant was clearly entitled to the 
lesser-included offense instruction. The Government proved 
that appellant possessed narcotics, and this constituted the 
lesser offense of violation of Title 33, District of Columbia 
Code, Section 402. That offense was "necessarily" included 
in the greater federal offense of facilitating the concealment 
or sale of narcotics, since only by proof of the lesser offense 
(possession) did the Government attempt to prove the greater 


offense (facilitation), doing so on the basis of the statutory 


presumption from the fact of possession, which the jury was 


entirely free to apply or not apply in its discretion and which 


was therefore in dispute under the Sansone case, The presence 


Pi, 


of such statutory presumption from the proved fact of possession 


makes this case, so far as appellant can determine, one of first 


impression on the question of lesser-included offense. 

For the reasons stated, appellant urges that this Court 
grant rehearing en banc of the decision of ie pened rendered 
on November 7, 1966, and that the judgment of conviction be 


reversed and the case remanded for a new trial, 


Respectfully submitted, 
| 
| 
William W. Greenhalgh 
424 Fifth Street, iN. W. 
Washington, D. C. 


James F. Bromley 
1625 K Street, W. iW. 
Washington, D. C. | 


| 
Counsel for Appellant 
(Appointed by this Court) 
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QUESTIONS PRESENTED 


1) Did the District Court properly refuse to instruct 
the jury that it could consider 33 D.C. Code § 402 to be 
a “lesser-included offense” under 21 U.S.C. $ 174— 


a. When the intent of Congress, as well as the 
different elements and burdens of proof under the 
two statutes in question, clearly preclude $ 402 from 
ever being a “necessarily included” offense under the 
federal narcotics laws; and 

b. When the facts of this case reflect that such an 
instruction would, in effect, put the jury in a posi- 
tion of determining whether the same offense should 
be tried as a felony or a misdemeanor? 


2) After instructing the jury that appellant’s identity 
was an element of the crime which the Government had 
to prove beyond a reasonable doubt, did the trial judge 
then commit plain error by failing to characterize appel- 
lant’s defense as one of “mistaken identity,” especially 


when appellant presented no such defense? 

3) Was it plain error for the Jencks Act materials to 
be marked for identification and handed over to the de- 
fense counsel in the presence of the jury, when appellant 
neither objected to this procedure nor asked that the jury 
be excused, and when there is nothing to indicate that 
anyone referred to the materials in any way before the 
jury? 

4) Was it plain error for the trial judge to tell the 
jury to disregard several prejudicial allegations made by 
the defense counsel in the course of cross-examination, 
where no attempt was ever made to corroborate the alle- 
gations and where no restrictions were placed on the 
scope of the cross-examination? 


Counterstatement of the case 
Statutes and rules involved 
Summary of argument 
Argument: 


I. The trial judge properly denied appellant’s request for 
a “lesser-included offense” instruction based on 33 D.C. 
Code § 402 


A. 33 D.C. Code § 402 could never be a “lesser- 
included offense” under 21 U.S.C. § 174 


B. The question of which statute to apply in this 
case was not for the jury to decide 


The trial judge properly instructed the jury that the 
Government had to prove beyond a reasonable doubt 
appellant’s identity as the offender 


The Jencks Act materials were properly introduced 
and used be 


The trial judge properly instructed the jury to disre- 
gard unsubstantiated inferences which appellant’s trial 
counsel had left before the jury 


Conclusion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No, 19,514 


CARL S. KELLY, APPELLANT 
Ce 
UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicated for violating two felony pro- 
visions of the federal narcotics laws: 26 U.S.C. § 4704 
(a) (purchasing, selling, dispensing, or distributing nar- 
cotics not in or from the original stamped package) and 
21 U.S.C. $174 (facilitating the concealment or sale of 
narcotics). The jury found him guilty of violating only 
the facilitating provision, and he was sentenced to five 
years in prison. 

On the afternoon of November 10, 1964, three officers 
from the Metropolitan Police Narcotics Squad were cruis- 
ing in an unmarked car on Georgia Avenue, N.W., when 
they spotted appellant standing in front of a bakery with 


(1) 


2 


several other known traffickers in narcotics. All three of 
the officers knew appellant by sight because they had 
seen him a number of times before (Tr. 7, 32-33, 68). 
Two officers got out of the car and approached the group, 
which quickly broke up as everyone fled in different 
directions. Appellant ran in one door of the bakery and 
seconds later emerged from another door. As he fled up 
the street, appellant took off the black leather jacket that 
he was wearing and dropped it on the sidewalk. Al- 
though they were unable to arrest appellant until several 
weeks later, the police immediately recovered the leather 
jacket and found 200 heroin capsules in the left pocket. 
(See Tr. 10-12, 33-35, 48-50, 75.) Appellant’s sole de 
fense was that he never had a black leather jacket, and 
this was repeated by his mother (Tr. 85), his brother 
(Tr. 90), his father (Tr. 96) and his grandmother (Tr. 
107). However, none of these witnesses knew what 
clothes appellant wore on the day of the incident (Tr. 
88, 95, 104, 115). Appellant’s parents were separated, 
and his mother said that “most” of his clothes were at 
her house, while his father claimed they were “all” at his 
house (Tr. 87, 101). 

Appellant bases this appeal upon several occurrences 
which took place during the trial. When he began cross- 
examining each of the three policemen, appellant’s trial 
counse] devoted several minutes to determine whether 
they had made or participated in the making of any 
Jencks Act materials (Tr. 20-24, 39-40, 54-60.). When 
he learned that two of the officers had made written re- 
ports, the materials were taken from a file and marked 
for identification before they were given to the defense 
counsel (Tr. 23-24, 55-56). This was done in the pres- 
ence of the jury. On neither occasion did the defense 
counsel object to this procedure or ask that the jury be 
excused, and on both occasions he continued to ask the 
witnesses about other possible Jencks Act materials after 
he had received the exhibit. Now appellant argues that 
these actions before the jury were sufficiently prejudicial 
to warrant reversal. 
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While cross-examining one officer, appellant’s trial coun- 
sel asked: 


Q Would it be a fair statement that you didn’t 
particularly like the defendant? 
I didn’t understand what you said, sir. 
Would it be a fair statement to say that you 
didn’t particularly like the defendant? 
No, sir. That is not correct. 
Did you ever say to him you were going to get 
him or something? 
No, sir. 
Did you ever say to him, “If I can’t get you on 
one thing I will get you on another.” Did you 
ever make that statement? 

A No, sir. (Tr. 64) 


No objection was made to these questions until the follow- 
ing day when appellant’s counsel announced that the de- 
fense was resting (Tr. 116). Then the Assistant United 
States Attorney requested a bench conference at which 
he objected to the defense counsel’s failure to present any 
basis for the above questions. Appellant’s counsel re- 
plied that his questions were based on conversations with 
his client whom he was not going to put on the stand 
(Tr. 116-117). The judge then informed the defense 
counsel that he would have to tell the jury to disregard 
those questions because they were unsubstantiated (Tr. 
117). There was no objection, and the jury was so in- 
structed (Tr. 117-118). Appellant now argues that the 
judge’s comments to the jury were “based upon an erron- 
eous construction of the law of impeachment” and that 
they were “highly prejudicial.” (Br. 32). 

Appellant’s remaining claims of error on this appeal 
are based on instructions that the judge did not give to 
the jury. He orally requested the trial judge for a lesser- 
included offense instruction under 33 D.C. Code $$ 402 
and 416 (Tr. 126-A). The Government objected on the 
grounds that the “District of Columbia Code is not a 
lesser-included offense to these violations under the United 
States Code.” (Tr. 126-B) After the defense counsel was 


4 


given an opportunity to read over the case of Hutcher- 
son v. United States, he renewed his request for the in- 
struction (Tr. 126-0). The trial judge made certain that 
the defense counsel was referring only to the D.C. Code 
for his lesser-included offense instruction and denied the 
request (Tr. 126-P). Appellant now claims error. 

Appellant’s final point on appeal is that the trial judge 
gave an insufficient instruction on his alleged defense of 
“mistaken identity.” The judge stated initially that he 
would instruct: 


“The defendant here asserts that his arrest resulted 
from mistaken identity and that he did not have 
possession of such drugs.” 


and then continue with the first paragraph of appellant’s 
requested instruction: 


“You are instructed that the identity of the defend- 
ant as the person who committed the crime is an 
element of every crime. As such, the burden is on 
the Government to prove beyond a reasonable doubt 
not only that the crimes alleged were committed, but 
also that the defendant was the one who committed 
them.” (Tr. 126-I-J.) 


The defense counsel made no objection when the judge 
told him that the rest of his requested instruction “goes 
really to credibility” and would be covered under the 
“sual” instructions covering “presumption of innocence, 
reasonable doubt, burden of proof, circumstantial evi- 
dence, credibility of witnesses.” (Tr. 126-J) However, 
the Government objected to the first sentence of the above 
instruction on the ground that “there is nothing in the 
evidence here that the defendant alleges mistaken iden- 
tity.” (Tr. 126-J). The judge agreed that “the most that 
ean be said is that the evidence says he didn’t own a 
black coat.” (Tr. 126-K). The judge went on to say that 
he was misled by the defense counsel’s opening statement, 
and he then decided to amend his own suggested first 
sentence (above) to read, “The defendant has denied 


1120 U.S, App. D.C. 274, 345 F.2d 964 (1965). 
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guilt of the charge.” (Tr. 126-L-M, 135). However, the 
judge told the defense counsel that he would permit any 
inference about the coat to be argued to the jury “as far 
as you wish.” (Tr. 126-M). The judge gave the “iden- 
tity” instruction with the amended first sentence, and he 
did not instruct the jury to consider any lesser-included 
offenses (Tr. 185). Then he asked the defense counsel 
for his objections to the charge, to which appellant’s 
lawyer replied by asking whether the judge was going to 
give the identity instruction. The judge told him that 
it had been given and asked for any other objections. 
The defense counsel replied that he had none. (Tr. 141.) 


STATUTES AND RULES INVOLVED 


Title 21, United States Code, Section 174, provides: 


Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or 
any territory under its control or jurisdiction, con- 


trary to law, or receives, conceals, buys, sells, or in 
any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being 
imported or brought in, knowing the same to have 
been imported or brought into the United States 
contrary to law, or conspires to commit any of such 
acts in violation of the laws of the United States, 
shall be imprisoned not less than five or more than 
twenty years and, in addition, may be fined not more 
than $20,000. For a second or subsequent offense 
(as determined under section 7237(c) of the Internal 
Revenue Code of 1954) the offender shall be im- 
prisoned not less than ten or more than forty years 
and, in addition, may be fined not more than $20,000. 

Whenever on trial for a violation of this section 
the defendant is shown to have or to have had posses- 
sion of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the satis- 
faction of the jury. 
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Title 38, District of Columbia Code, Section 402, pro- 
vides: 

(a) It shall be unlawful for any person to manu- 
facture, possess, have under his control, sell, pre- 
seribe, administer, dispense, or compound any nar- 
cotie drug, except as authorized in this chapter. 


Rule 31(c), Federal Rules of Criminal Procedure, pro- 
vides: 


The defendant may be found guilty of an offense 
necessarily included in the offense charged or of an 
attempt to commit either the offense charge or an 
offense necessarily included therein if the attempt 
is an offense. 


Rule 52(b), Federal Rules of Criminal Procedure, pro- 
vides: 
Plain errors or defects affecting substantial rights 
may be noticed although they were not brought to 
the attention of the court. 


SUMMARY OF ARGUMENT 


I 


33 D.C. Code § 402 can never be a “necessarily in- 
cluded” offense to 21 U.S.C. $174 under Rule 31(c), 
F. R. Crim. P. First, § 402 has two elements, possession 
of narcotics and the requirement that the offense take 
place in the District of Columbia, which need not be 
shown for a $174 conviction, and a “lesser-included of- 
fense” can never require more elements than a “greater 
offense.” Second, possession is only a rule of evidence 
under $174 and may be supported by less evidence than 
necessary to support a “possession” charge under § 402. 
Finally, to permit § 402 to be a lesser-included offense to 
$174 would be a clear violation of congressional intent 
because (1) no “lesser offense” was drafted into the 
federal narcotics laws, (2) Title 33 of the D.C. Code is 
intended to control only local food and drug matters; and 
(3) to hold otherwise would mean that only defendants 
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in the District of Columbia would be entitled to a “lesser- 
included offense” instruction when charged with a federal 
narcotics violation, and defendants in the federal courts 
of the 50 states would not be so entitled. 

Assuming arguendo that a jury may consider 33 D.C. 
Code § 402 to be a “lesser-included offense” to a charge 
under 21 U.S.C. $174 in a proper case, it would have 
been improper in this case because none of the elements 
that distinguish the “greater offense” ($174) from the 
claimed “lesser offense” ($402) were “in dispute” under 
the most recent Supreme Court test. The only fact in 
dispute was whether appellant possessed the narcotics 
and a charge under either §$174 or 402 would have 
fallen if the jury believed that appellant had no 
possession. The only effect of such an instruction would 
be to permit the jury to review the prosecutorial decision 
to try the offense as a felony. 


II 


The trial judge properly instructed the jury that ap- 
pellant’s identity was an element of the crime which the 
Government had to prove beyond a reasonable doubt, and 
the other requested instructions concerning “identity” 
were adequately covered by the general instructions. At 
no time did appellant request an instruction on the defense 
of mistaken identity. The trial judge was under no obli- 
gation, without any request from appellant, to go further 
in his instruction, especially when appellant had presented 
no evidence of mistaken identity. Even if the judge 
erred, there was no objection to his charge and no “plain 
error” under Rule 52(b), F.R. Crim. P. That appellant 
suffered no prejudice is evident from the fact that three 
eyewitnesses, who had all known appellant before this 
incident, testified that he was the narcotics offender. 


III 


The mere marking for identification of Jencks Act 
materials and handing them over to defense counsel in the 
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presence of the jury did not constitute plain error under 
Rule 52(b), F. R. Crim. P., when there is no showing or 
allegation that the prosecutor made any prejudicial refer- 
ence to the statements at all. Nothing was said by anyone 
to indicate to the jury what the statements did or did not 
contain. Appellant’s counsel did not request the jury to be 
excused nor did he object to the procedure. Moreover, 
the judge cautioned the jury to consider only those ex- 
hibits that were introduced into evidence. 


IV 


It was highly improper cross-examination for appel- 
lant’s trial attorney to use appellant’s allegations as the 
basis for showing a Government witness’ bias, especially 
if he had no intention of putting appellant on the stand 
or otherwise corroborating the allegations when the wit- 
ness denied them. When such a technique was used by 
the defense counsel, no matter how innocently, it was not 
plain error for the trial judge to instruct the jury to dis- 
regard the allegations. To hold otherwise would permit 
a jury to be confused by uncorroborated inferences, in- 
cluding “hearsay on hearsay,” and the trial would be re- 
duced to shambles. 


ARGUMENT 


I. The trial judge properly denied appellant’s request 
for a “lesser-included offense” instruction based on 
33 D.C. Code § 402. 


(Tr. 10-11, 33-35, 48-50, 85, 90, 96, 107) 


Three officers testified that they observed appellant in 
the company of other known narcotics traffickers, that 
appellant fled when the police approached the group, 
that he dropped a coat and hat as he fled, and that 200 
heroin capsules were recovered from the left pocket of 
the abandoned coat. The only rebuttal offered by appel- 
lant’s witnesses, who were all members of his immediate 
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family, was that he never owned or wore a coat like the 
one recovered. (Tr. 10-11, 33-35, 48-50, 85, 90, 96, 107.) 

Because the serious nature of this offense indicated 
a wide-scale narcotics operation, appellant was indicted 
under two felony provisions of the federal narcotics laws: 
26 U.S.C. § 4704(a) (purchasing, selling, dispensing and 
distributing narcotics not in or from the original stamped 
package) and 21 U.S.C. $174 (facilitating the conceal- 
ment and sale of a narcotic drug). The jury found him 
guilty only of the facilitating charge. 

Appellant now claims error because the trial judge 
refused to instruct the jury that it could consider section 
402 of the District of Columbia food and drug laws (Title 
33) to be a “lesser-included offense” under the charged 
crimes. His argument is premised on the fact that nar- 
cotics “possession” is an element of 33 D.C. Code § 402 
(a misdemeanor) and “possession” of narcotics also 
raises a rebuttable presumption that the elements charged 
under 21 U.S.C. $174 (a felony) are true.? Appellant’s 
argument must fail because 33 D.C. Code § 402 could 
never be a “lesser-included offense” under 21 U.S.C. 
$174. His argument fails, too, because the only disputed 
fact in this case is covered by both of the statutes in 
question and the question of which statute to apply is not 
for the jury to decide. 


A. 33 D.C. Code § 402 could never be a “lesser-included 
offense” under 21 U.S.C. § 174. 


It would never be appropriate to instruct a jury that 
33 D.C. Code § 402 may be considered a “lesser-included 
offense” to a charge based on 21 U.S.C. $174. For a 


?“Possession” raises a similar presumption under 26 U.S.C. 
§4704(a), but appellant was not convicted under that statute. 
Therefore, this argument will consider only 21 U.S.C. $174, even 
though it could apply with equal force to § 4704(a). Because appel- 
lant has abandoned the argument on this appeal that 33 D.C. Code 
§416(a) (narcotics vagrancy) is also a “lesser-included offense” 
under the charged crimes, as he argued in his oral request to the 
trial judge, the Government also assumes for this argument that 
it is not an issue. 
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lesser offense to be “necessarily included” under Rule 
31(c), F. R. Crim. P., it “must be such that the greater 
offense cannot be committed without also committing the 
lesser.” Crosby v. United States, 119 U.S. App. D.C. 224, 
225, 339 F.2d 743, 744 (1964). Applying this rule, there 
are several reasons why $402 could never be “neces- 
sarily included” under § 174. 

First, possession of narcotics is not an element of 
$174." It is only an optional rule of evidence that may 
lead—but does not compel—a jury to infer the truth of 
the stated elements.’ It follows that § 174 can be violated 
with little or no evidence of possession. See United States 
v. Malfi, 264 F.2d 147 (8d Cir. 1959) ; United States v. 
Maroy, 248 F.2d 668 (7th Cir.), cert. denied, 355 U.S. 
931 (1957). Therefore, it could hardly be said that the 
commission of a $402 misdemeanor, which requires a 
showing of narcotics possession, is necessarily included 
in the commission of a $174 felony. For example, the 
jury in the instant case could have been persuaded by the 
facts that appellant was seen in the company of several 
other known narcotics peddlers, that he fled when the 
police approached, and that he was somehow connected 
with the 200 heroin capsules recovered at the scene of the 
crime. These facts, alone, might have convinced a jury of 
a $174 violation, while it could have rejected a possession 
charge under § 402 with the same facts. Cf. Davis v. 
United States, 107 U.S. App. D.C. 76, 274 F.2d 585, 
cert. denied, 363 U.S. 806 (1959) (note 7, infra). In- 


3 Erwing v. United States, 323 F.2d 674, 679 (9th Cir. 1963) ; 
Rodello v. United States, 286 F.2d 306 (9th Cir. 1960); Velasquez 
v. United States, 244 F.2d 416 (10th Cir. 1957); United States v. 
Brown, 207 F.2d 310, 312 (7th Cir. 1953) ; McDade v. United States, 
206 F.2d 494, 495 (6th Cir. 1953); Corollo v. Dutton, 63 F.2d 7, 8 
(5th Cir. 1938); Silverman v. United States, 59 F.2d 636, 637-38 
(1st Cir, 1937). 


4 Bates v. United States, 95 U.S. App. D.C. 57, 219 F.2d 30, cert. 
denied, 349 U.S. 961 (1955); United States v. Pugliese, 346 F.2d 
861 (2d Cir. 1965); Rodello v. United States, supra note 3; United 
States v. Brown, supra note 3; McDade v. United States, supra 
note 3. 
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deed it would appear to be a corruption of the lesser- 
included offense rule to ever permit a lesser offense in- 
struction simply because a misdemeanor violation happens 
to coincide with a rule of evidence in a felony statute. 
A second and corollary point is that § 402 has two 
additional elements that need not be proved for a convic- 
tion under $174. Besides narcotics possession, discussed 
above, it must be shown that such possession occurred in 
the District of Columbia. Since the claimed “lesser 
offense” (§ 402) thus requires two additional elements 
for conviction, it follows that it could never be necessarily 
included under the “greater offense’ ($174). Walker 
v. United States, 344 F.2d 795, 798 (1st Cir. 1965). 
Third, somewhat less proof of possession is necessary 
to raise the presumption under § 174 than would be re- 
quired to support a possession charge under § 402, espe- 
cially in cases like this where there is additional evidence 
to support the felony charge.’ The D.C. lottery laws have 
two sections that are analogous to the statutes here in 
issue.* In an opinion analysing those two lottery laws, 
this Court held that evidence which is insufficient to sup- 
port a misdemeanor possession charge may nevertheless 
be sufficient to raise the evidentiary presumption under a 
felony count.’ It seems logical, therefore, that while a 


5 See note 7, infra. 


622 D.C. Code § 1502 makes possession of numbers slips illegal 
and provides a maximum prison sentence of one year. 22 D.C. Code 
§ 1501 (a felony provision permitting imprisonment up to 3 years) 
prohibits the promotion of a lottery and provides that possession of 
numbers slips “shall be prima facie evidence” of such promotion. 


7 Davis v. United States, 107 U.S. App. D.C. 76, 274 F.2d 585, 
cert. denied, 363 U.S. 806 (1959). In that case, the trial judge di- 
rected an acquittal on the misdemeanor possession charge (22 D.C. 
Code § 1502) against appellant Ellis because there was insufficient 
evidence to show possession of numbers slips. However, the judge 
then instructed the jury that possession of numbers slips was prima 
facie evidence of guilt under the promoting count (22 D.C. Code 
§ 1501), which is a felony, and the jury returned a verdict of guilty. 
Chief Judge Bazelon, in an opinion affirming Ellis’ conviction under 
§ 1501, wrote: 


“Evidence which, if taken alone, is insufficient to support 
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statute with an evidentiary presumption derived from 
possession could be a necessarily included lesser offense 
under a statute in which possession is an element, the 
converse (i.¢., the instant case) is not true. 

Finally, to permit § 402 to be a “lesser-included offense” 
under § 174 would be a clear violation of congressional in- 
tent. Congress expressly provided that possession of nar- 
ecotics would raise a rebuttable presumption under 21 
U.S.C. § 174 and other narcotics laws in order to facili- 
tate the Government’s burden of proof in an area that is 
otherwise difficult to prosecute." If Congress had intended 
to permit a jury to consider a lesser offense, it is likely 
that a misdemeanor statute would have been drafted into 
the federal law. But no such provision appears in either 
the Jones-Miller Act or the Harrison Narcotics Act.” It 
is significant also that Congress did not include § 402 in 
Title 22 of the D.C. Code along with other crimes. In- 
stead, it made $ 402 part of Title 33, which is directed 
exclusively at the control of purely “local” food and drug 
matters. 

Moreover, if appellant’s contention were accepted, the 
District of Columbia would be the only federal jurisdic- 
tion in the country permitting a jury to consider a 
“Jesser-included offense” under a federal narcotics charge. 
Defendants accused of a § 174 violation in the 50 states 
would be permitted no such instruction because the only 
possible “lesser offense” would exist exclusively in state 
or local laws and ordinances. Congress could not have 
intended such a disparity. 


a conviction on one count can, when considered together with 
other facts, be sufficient to go to the jury on another count.” 
Id. at 78, 274 F.2d at 587. 


* Hutcherson V. United States, supra note 1, 120 U.S. App. D.C. 
at 284-85, 345 F.2d at 974-75 (Bazelon C.J., concurring in part, 
dissenting in part). 


2 See 21 U.S.C. §§171 et seq. and 26 U.S.C. §§ 4701 et seq., re- 
spectively. 
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B. The question of which statute to apply in this case was 
not for the jury to decide. 


Assuming arguendo that $402 could be a “lesser-in- 
cluded offense” under § 174 in a proper case, it would not 
have been appropriate on the facts of this case. This 
Court has recognized that 33 D.C. Code § 402 and 21 
U.S.C. § 174 are, in effect, “companion statutes.” *° De 
pending on the scope and seriousness of a narcotics offense 
and assuming evidence of narcotics possession by the 
accused, the Office of the United States Attorney for the 
District of Columbia has the discretion to try the case 
either as a misdemeanor under § 402 or as a felony under 
$174.7 Possession was evidenced in the instant case; 
however, appellant’s activities clearly transcended the 
“minor offenses which are considered to be local in char- 
acter.” ** His close association with other known narcotics 
traffickers, together with the large cache of heroin re- 
covered, clearly warranted a felony indictment under 
federal law. 

There was no abuse of prosecutorial discretion by try- 
ing this case as a felony, and appellant expressly disa- 
vows such an allegation (Br. 19). Instead he takes a 
circuitous route to the same conclusion by insisting that 
the jury should have been permitted to review anew the 
decision to try the case as a felony—even though there 
was no challenge to the facts which distinguish $174 
from § 402. The only fact in dispute was whether the 
coat in which the heroin was recovered actually belonged 
to appellant. If the jury had believed appellant’s wit- 


10The two laws have been characterized as “functional equiva- 
lents.” Hutcherson v. United States, 120 U.S. App. D.C. 274, 279 
n.4., 345 F.2d 964, 969 n. 4 (1965) (Burger, J. concurring) ; Lloyd 
v. United States, 119 U.S. App. D.C. 373, 377, 343 F.2d 242, 246 
(1964) (Bazelon, C.J., dissenting). 


11 Hutcherson V. United States, supra. See especially the opinion 
by Chief Judge Bazelon (concurring in part, dissenting in part) 
with regard to the framework under which this prosecutorial choice 
is structured. 120 U.S. App. D.C, at 285-86, 345 F.2d at 975-76. 


12 Td, at 285, 345 F.2d at 975. 
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nesses, it could have concluded that appellant never pos- 
sessed the 200 heroin capsules. Without possession, how- 
ever, not only would the statutory presumption under 
$174 (and the Government’s case) have been destroyed, 
but any charge under 33 D.C. Code § 402 would have 
fallen as well. 

Since the evidence presented below would have sup- 
ported a conviction under either $174 or § 402, and 
since the only fact in dispute was vital to a conviction un- 
der either statute, the only possible effect of a “lesser- 
included offense” instruction would be to permit the jury 
to consider whether appellant should be punished under 
a felony statute or a misdemeanor statute. This is clearly 
outside the scope of a federal jury’s function, as the 
Supreme Court held in Berra v. United States, 351 US. 
181 (1956) and Sansone v. United States, 380 U.S, 343 
(1965). 

This case raises the same issue considered by the Su- 
preme Court in the Berra and Sansone cases. In those 
cases, the Government chose to indict income tax evaders 
under a felony provision of the federal law rather than 
under a misdemeanor provision proscribing a similar 
offense. In both cases, the trial judge refused to instruct 
the jury that it could consider the misdemeanor provision 
as a “lesser included offense.” In Berra, the Court said: 


“The role of the jury in a federal case is to decide 
only the issue of fact, taking the law as given by the 
court. Sparf v. United States, 156 U.S. 51, 102. 
Certainly Rule 31(c) was never intended to change 
this traditional function of the jury. Here, whether 
[the felony or the misdemeanor provision ] be deemed 
to govern, the factual issues to be submitted to the 
jury were the same; the instruction requested by pe- 
titioner would not have added any such issue for the 
jury’s determination.” [Emphasis added.] 351 U.S. 
at 134. 


In the instant case, as in Berra, “the factual issues to be 
submitted to the jury were the same” whether the Gov- 
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ernment had brought the case in General Sessions under 
the D.C. Code provision or in the District Court as a 
Jones-Miller Act violation. The test for giving a “lesser 
included offense” instruction was stated by the Supreme 
Court in Sansone: 


“In other words, the lesser offense must be includ- 
ed within but not, on the facts of the case, be com- 
pletely encompassed by the greater. A lesser-included 
offense instruction is only proper where the charged 
greater offense requires the jury to find a disputed 
factual element which is not required for conviction 
of the lesser-included offense. [Emphasis added.] 380 
U.S. at 350. 


Under the Sansone test, the disputed facts of the specific 
case govern the giving of a “lesser-included offense” in- 
struction. In this ease, the only evidence presented was 
that of possession. Possession was the only fact in dispute. 
It is true, as appellant points out on page 15 of his brief, 
that § 174 has elements of illegal importation and knowl- 
edge of such importation, neither of which are required 
for a § 402 conviction. Under the Sansone test, however, 
none of these elements were “disputed” in this case.” 

The only effect of the judge’s refusal to accept appel- 
lant’s requested instruction was to prevent the jury from 


13 Although appellant does not put forth the contention, it could 
be argued that the elements constituting the “greater offense” 
(§ 174) were automatically “disputed” in the sense that appellant 
entered a plea of “Not Guilty” and the issues were still undecided 
by the jury, and that appellant further “disputed” them simply 
by requesting his “lesser-included offense” instruction, The Second 
Circuit recently rejected an identical contention with a well reasoned 
opinion pointing out that more is required than an inferred dispute 
under the Sansone test. United States V. Markis, 352 F.2d 860 (2d 
Cir, 1965). There a unanimous panel said: 


“The mere fact that the jury was still free to disbelieve [the 
Government’s evidence] does not elevate the issue to a true 
‘disputed’ one; * * * The lesser-included offense charge is not 
required simply because the jury could exercise its power of 
acquitting on the greater charge for no reason at all * * *; 
there must be rational basis for its doing so.” Id. at 867. 


Accord, Driscoll v. United States, 356 F.2d 324, 328 (1st Cir. 1966). 
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deciding (with neither the authority nor the facts) 
whether the offense should have been tried as a felony or 
a misdemeanor. His refusal did not deny appellant a 
different theory of the case.‘! His refusal did not pre- 
clude the jury from deciding any facts in evidence. Com- 
pare Young v. United States, 114 U.S. App. D.C. 42, 309 
F.2d 662 (1962). Instead his refusal, based as it was on 
the Hutcherson case, was an explicit recognition that 
the United States Attorney had the discretion within the 
undisputed facts of this case to determine whether the 
offense was “local” in character or whether it had more 
serious implications. 

In conclusion, the Government’s position on this point 
on appeal is that 33 D.C. Code § 402 can never be a 
“necessarily included” iesser offense under a charge based 
on 21 U.S.C. $174, but even if it were proper, in this 
case there was no “dispute” of the facts constituting 
the “greater offense” and thus no issue within the prov- 
ince of the jury to decide. 


II. The trial judge properly instructed the jury that the 
Government had to prove beyond a reasonable doubt 
appellant’s identity as the offender. 


(Tr. 7, 32-38, 68, 85, 90, 96, 107, 126J-126M, 126N, 
134, 185, 137-141) 


Appellant asserts that it was plain error for the trial 
judge not to expand his instructions to the jury concern- 
ing appellant’s alleged defense of “mistaken identity”— 
despite the fact that three officers who were well-acquaint- 


14 The only situations in which § 402 could possibly have been 
considered by the jury as a “lesser included offense,” assuming that 
it was otherwise appropriate (but see Part A of this argument, 
supra), could arise in the following hypotheticals: (1) the defend- 
ant admits possession but claims the narcotics were obtained legally 
(or that he thought they were); or (2) the defendant denies 
possession, claiming that a companion had the narcotics which, he 
asserts, were obtained legally (or that he thought they were). 


18 Hutcherson V. United States, supra note 1. 
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ed with appellant identified him as the offender, despite 
the fact that appellant presented no defense of mistaken 
identity, and despite the fact that the trial judge gave 
essentially the same identity instruction requested by ap- 
pellant. 

Three officers saw appellant discard a black leather 
jacket containing 200 heroin capsules. One officer stated 
that he had seen appellant 9 or 10 times in the three 
weeks before this incident (Tr. 7). The other two officers 
had seen appellant “numerous times” in the eight months 
to one year prior to the incident (Tr. 32-33, 68). Their 
combined and unimpeached testimony left little room for 
the mistaken identity defense that appellant’s counsel had 
promised in his opening statement (Tr. 5). Instead the 
defense attempted to show only that appellant never 
possessed a leather jacket like the one recovered by the 
officers (Tr. 85, 90, 96, 107). 

Appellant never asked the trial judge to characterize 
the defense as one involving “mistaken identity.” His 
requested instructions on identity contained three para- 
graphs: 


“You are instructed that the identity of the defend- 
ant as the person who committed the crime is an 
element of every crime. As such, the burden is on 
the Government to prove beyond a reasonable doubt 
not only that the crimes alleged were committed, but 
also that the defendant was the one who committed 
them. 


“In weighing the testimony of a witness as to ident- 
ity, the possibility of human error or mistake and the 
probable likeness or similarly of objects or persons 
are elements that you should consider. You must 
be satisfied beyond a reasonable doubt as to the 
accuracy of the witness’ identification of the defend- 
ant. 


“In this regard, you are instructed that it is not 
necessary for the defendant to prove that another 
person may have committed the crime, nor is the bur- 
den on the defendant to prove his innocence. If 
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facts and circumstances have been introduced into 
evidence which raise a reasonable doubt as to whether 
the defendant was the person who committed the 
crimes described by the witnesses, then you should 
find the defendant NOT GUILTY OF ALL THE 
OFFENSES WITH WHICH HE IS CHARGED.” 


The trial judge repeated the first paragraph without 
change in his charge to the jury (Tr. 185). The second 
and third paragraphs were, in effect, covered by his gen- 
eral instructions (Tr. 135, 137-140). Defense counsel 
made no objection when, on two separate occasions, the 
judge told him that the second and third paragraphs of 
the requested instruction would be so incorporated (Tr. 
126J, 126N), nor did he object after the charge when 
the judge expressly asked for objections (Tr. 141). Rule 
30, F. R. Crim. P.; see Kelly v. United States, No. 19746, 
decided March 8, 1966. 

The only objection by appellant’s counsel was in 
regard to amending a prefatory sentence which the judge, 
himself, had proposed to insert before the first requested 
paragraph: “The defendant here asserts that his arrest 
resulted from mistaken identity, and that he did not have 
possession of such drug.” This sentence was subsequently 
changed over appellant’s objections to read, “The defend- 
ant has denied guilt of the charge” (Tr. 135), because 
the judge believed that appellant’s witnesses never ac- 
ually raised the defense of mistaken identity (Tr. 126J- 
M) i38 

Thus the jury was instructed on the all-important ele- 
ment of “identity” and the fact that the Government 
must prove beyond a reasonable doubt that appellant was 


36 The trial judge told appellant’s trial counsel that he would per- 
mit any inference of mistaken identity to be argued to the jury ‘‘as 
far as you wish.” (Tr. 126-M) But his own view was “that I was 
saying * * * when I opened up with a prefatory paragraph of my 
own makeup, that here the defendant takes the position that there 
was a mistake in identity. I don’t think that has been in evidence. 
They simply said there wasn’t any coat owned, possessed or worn, 
and nobody knows what he was wearing on November the 10th. So 
I will let you argue it.” (Tr. 126-M-N.) 
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the one who actually committed the charged offense. Com- 
pare Salley v. United States, No. 19287, decided Novem- 
ber 24, 1965. Beyond that, the judge was not required to 
argue the defendant’s inferences in charging the jury. 
Lewis v. United States, 295 Fed. 441, 447 (1st Cir. 1924). 
At most, the evidence introduced by appellant’s witnesses 
went more to possession of narcotics than to identity, 
and the trial judge did instruct the jury that appellant 
could use other witnesses to explain away the alleged 
possession (Tr. 134). Even if an inference of mistaken 
identity could have been made, the refusal of an additional 
instruction did not constitute plain error when the only 
evidence to support appellant’s alleged defense was too 
inferential or wholly unsatisfactory. See Agnew v. United 
States, 165 U.S. 36, 54 (1896). The trial judge needed 
more than a “scintilla” of evidence before instructing 
further on appellant’s alleged defense of mistaken iden- 
tity. See McDonald v. United States, 114 U.S. App. D.C. 
120, 121, 312 F.2d 847, 848 (1962) (en banc). For 
these reasons, the instructions given were more than 
satisfactory. 


III. The Jencks Act materials were properly introduced 
and used. 


(Tr, 20-24, 39-40, 54-60, 129) 


Appellant argues that plain error affecting his sub- 
stantial rights under Rule 52(b), F.R.Crim. P., was 
committed simply because two Jencks Act statements 
were marked for identification in the presence of the 
jury.’ In two recent opinions," this Court has suggested 


718 U.S.C. § 3500. 


18 Appellant is forced to rely on the “plain error” rule, His half- 
hearted contention that his trial counsel’s renewed request for the 
Jencks Act statement, after it had been marked for identification, 
constitutes a sufficient objection to preserve the point on appeal 
must be rejected as absurd (Br. 29). 


” Reichert V. United States, No, 19526, decided April 5, 1966; 
Johnson V. United States, U.S. App. D.C, ——, 347 F.2d 803 
(1965). 
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that the better practice would be for all Jencks Act ma- 
terials to be requested and handed over to the defense 
counsel with the jury either absent or unaware.” How- 
ever, both cases held only that the prosecutor may not 
premise his arguments or make other prejudicial allusions 
to Jencks Act statements which are not evidence in the 
case.** 

Here appellant does not allege any prejudicial refer- 
ences to the statements by the Government. He alleges 
only that the suggested procedure was not followed; how- 
ever, his own trial counsel first made the jury aware of 
the existence of the statements and neither requested 
the desired procedure nor objected to the procedure used. 
Instead he opened each cross-examination of police wit- 
nesses by inquiring at length about possible Jencks Act 
materials (Tr. 20-24, 39-40, 54-60). After the two state 
ments in issue were marked for identification and hand- 
ed over to the defense counsel, he continued to question 
the witnesses regarding other possible statements—all 
in the presence of the jury. While this all may have been 
rather boring to the jurors, it is difficult to see how it 
prejudiced appellant. A juror must know or assume that 
policemen write reports concerning their criminal] inves- 
tigations. When neither the prosecutor nor the judge 
refer to such reports in a manner that lends credence to 
the police witness or to the reports, and when there is 
no comment on the defense counsel’s failure to impeach 
with such reports, there is no prejudice. 

In this case, there was no indication as to what the 
questioned documents actually contained. All the jury 


20 Reichert v. United States, supra, slip op. at 5 n.4; Johnson V. 
United States, supra, 347 F.2d at 806. 


21 Reichert V. United States, supra, slip op. at 7-8 (“Rather, we 
reiterate that as to the one critical issue in the case, counsel should 
not have premised his argument upon evidence which had not been 
admitted, particularly respecting the ‘statements’ which have had 
been produced under the circumstances we described.”) Johnson Vv. 
United States, supra, 347 F.2d at 806 (“Based as they are on inad- 
missible evidence, such comments [by the Government] are not 
admissible.” ) 
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could infer is that an affidavit for an arrest warrant 
(Tr. 20) and a Narcotics Squad report (Tr. 55), both 
relating to the case in some way, were marked for identi- 
fication and given to appellant’s lawyer. Moreover, the 
judge cautioned the jury to consider only those exhibits 
“which have been introduced in evidence... .” (Tr. 
129) .7? 

Appellant accuses the Government of seeking “to 
achieve by indirection that which could not be achieved 
by direction” (Br. 29) by marking Jencks Act state 
ments for identification. Marking all documents before 
the court, especially those which might be introduced as 
evidence at a later time, is an essential and time-honored 
practice of the courts—not a devious practice designed 
by prosecutors to prejudice defendants. There was no 
plain error, if any. 


IV. The trial judge properly instructed the jury to dis- 
regard unsubstantiated inferences which appellant’s 
trial counsel had left before the jury. 


(Tr. 64, 116-118) 


Merely repeating appellant’s final point should require 
its rejection. He asserts that a defense counsel may use 
any allegation made to him by the defendant as the basis 
for cross-examining a Government witness to show 
bias, even though the defense counsel has no intention of 
putting the defendant on the stand or otherwise corrobor- 
ating the allegations when the witness denies them. 

The defense attorney cross-examined one of the police- 
men by asking him whether he particularly disliked ap- 
pellant, whether he was “going to get” appellant, and 
whether he had ever threatened appellant by saying, “If 
I can’t get you on this one thing I will get you on 


*2 Compare Reichert v. United States, supra, slip op. at 7, where 
this Court stated that “[t]he possibly serious prejudicial effect of 
the episodes under discussion could hardly have been diminished” 
when the judge instructed the jury that it could consider reports 
made by witnesses, including statements made at a later time. 
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another?” (Tr. 64.) The officer denied all of these allega- 
tions, and the cross-examination continued without objec- 
tion or interruption. The Government waited until the 
defense had presented its entire case and announced that 
it was resting before approaching the bench and object- 
ing to the allegations (Tr. 116). When the trial judge 
learned that there would be no evidence to corroborate 
the facts alleged in the questions, he cautioned the jury 
to disregard the questions as improper and unsubstanti- 
ated (Tr. 117-118). 

Appellant now claims that this was highly prejudicial, 
even though there was no attempt by anyone to limit his 
cross-examination. Appellant would have his trial coun- 
sel’s “hearsay on hearsay” inferences remain uncorrected 
before the jury on the ground that he was unable or un- 
willing to take the stand to corroborate the allegations. 
To accept this argument would establish a dangerous 
precedent. For example, a defendant, who knows that he 
will not be taking the stand, could make any untruthful 
and damaging allegations about the Government’s wit- 
nesses to his lawyer, free in the knowledge that the infer- 
ence would remain before the jury. 

The basis for the judge’s actions in this case is so 
elementary to the conduct of a trial that no cases have 
considered this specific point. However, this Court has 
presumed the requirement of corroboration in a recent 
case where it implicitly approved the Government’s “gen- 
uine sense of grievance * * * over the use by the defense 
on cross-examination of questions containing factual as- 
sumptions which the defense made no effort to establish 
in its own subsequent presentation of its direct case” by 
permitting the Government’s use of a rebuttal witness in 
“a dubious departure from the normal procedure.” Smith 
v. United States, No. 19629, decided March 9, 1965, slip 
op. 2n.1. See also McCorMICK, EVIDENCE § 40 (1954) ; 
16 A.L.R. 984 (1921). The judge acted properly. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


DavIp G, BREss, 
United States Attorney. 


FRANK Q, NEBEKER, 
Victor W. CAPUTY, 
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Assistant United States Attorneys. 
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